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Geneva, 6-17 January 2003 

DRAFT REPORT 
VT. DISCUSSION ON SUBSTANTIVE PROVISIONS (continued! 
D. Domestic prosecution and international cooperation 
1. Establishment of the jurisdiction of domestic courts 

1 . Several participants came out in favour of the wording contained in articles 6 of 

the 1998 draft and 5 of the Convention against Torture. That would lead the State to establish 
its jurisdiction, in the matter of enforced disappearance, in cases where the offence is committed 
within that State's territory, where the offender or victim is a national of the State, or where the 
offender is present in the territory of the State and is not being extradited by the latter. This 
concerns the question of the universal or quasi-universal jurisdiction. 

2. Some delegations commented that torture often arose in cases of enforced disappearance. 
In the future instrument, therefore, the basic rules regarding the jurisdiction of States should at 
least be similar to those provided in article 5 of the Convention against Torture. 

3. Some participants commented that it was always preferable to hold trials in States where 
the enforced disappearance had occurred, especially for the sake of the victims. The jurisdiction 
of other States was provided only as an additional facility. States should also be encouraged to 
investigate and prosecute under their own legislation. 
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4. Several delegations made the point t hat >ht qli ejO o ^f jurisdiction was directly related~^ 
that of the definition o f the offence of disappearance, and^the^pl^stinMt^aieedonT 



position in that remectr 



J 



2. Extradition and Judicial cooperation 



5. Several participants were in favour of including precise rules regarding extradition in the 
instrument, in order to avoid any possible gaps in that respect and to ensure better application of 
the principle out dedere autjudiean. It was pointed out that in the draft Convention, the 
obligation to judge existed, even when no extradition bad been requested. 

6. According to the draft Convention, enforced disappearance was not considered as a 
political offence for the purposes of extradition. According to some speakers, even though that 
clause was not specifically stipulated in the 1992 Declaration, it did appear in many other 
international and regional instruments, the provision had been drafted because many extradition 
treaties forbade extraditions for political offences. 

7. One delegation stressed the need to discuss the question of death penalty in the context of 
the debate regarding extradition. 

Q j(. Some speakers said that the draft Convention, which restrided judicial coor^eration to 
me penal field, needed improving in that respect. Other areas of cooperation should be added, 
especially in civil matters (of particular importance for disappeared children). Furthermore, 
several delegations felt that, as with the provisions on extradition, the future instrument, in toe 
absence of any treaty of judicial cooperation betwem me States concerned, could se^ 
legal basis for such cooperation. It would therefore be worth drawing up a list of minimum 
investigatory measures which a State party could request of another State party, for instance 
in terms of gathering evidence, or carrying out searches or seizures. It was also pointed out 
that the need for judicial cooperation in the area of forc ejfeaMdhMfcW disappearances was 
essential. 




The Chairperson summed up the discussion as follows: 

- The establishment of the broadest possible jurisdiction for domestic orimmal courts 
with respect to enforced disappearance appeared to be essmtial if the fbture 
instrument was to be effective. Consideration might be given uvthat respect tome 
quasi-universal jurisdiction mechanism used by several otter, m\dtilateral instruments; 
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- With regard to international cooperation, extradition and judicial cooperation were 
two basic mechanisms, the use of which should be facilitated and encouraged. In the 
absence of a bilateral treaty, the future instrument could serve as a legal basis for 
extradition; 

- , The principle ofaut dedere autjudicare was mentioned several times: the idea was 

to eliminate access to sanctuaries for the perpetrators of forced disappearances. 
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